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I. IDENTITY OF 
INTRODUCTION 

PETITIONER AND 

Petitioner Maria Barnes ("Barnes") challenges the 

approval of a fundamentally inadequate and collusive class 

settlement (the "Settlement"). Barnes's objections demonstrated 

the Settlement is the product of bad-faith procedural 

gamesmanship, inadequate to reasonably compensate class 

members employs a constitutionally inadequate notice plan, and 

improper release. 

The Superior Court explicitly found Barnes's objections 

to the Settlement's fairness, reasonableness, and adequacy valid. 

Nevertheless, the Superior Court approved the Settlement, a 

decision which the Court of Appeals upheld as within the court's 

discretion. Petitioner respectfully asks the Court to accept review 

of the Court of Appeals decision designated below. 

The decisions of the Superior Court and Court of Appeals 

are significant because they endorse a settlement which is, inter 

alia, demonstrably inadequate. To let them stand rewards 

collusion and bypassing of established law. The adequacy of the 
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Settlement is a substantial public interest, and the Court should 

review the constitutional and novel issues presented by this 

appeal. 

II. COURT OF APPEALS DECISION FOR REVIEW 

Petitioner seeks review of the decision of the Court of 

Appeals, Division I, published opinion filed January 8, 2024, 

attached in the Appendix. 

III. ISSUES PRESENTED FOR REVIEW 

1. Whether a court abuses its discretion by approving 

a class settlement after the court finds objections that the 

settlement is the product of collusion and, as a result, is 

necessarily inadequate. 

2. Whether parties to a class action settlement may 

retroactively cure an inadequate, unreasonable class notice plan 

through unilateral action not authorized by the court and which 

is also inadequate. 
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IV. STATEMENT OF THE CASE 

A. Background of the Underlying Litigation 

Respondent Sea Mar Community Health Centers ("Sea 

Mar") is a Washington healthcare provider. CP 5. Its patients 

must provide it with their personal and health information 

("PII/PHI") to receive healthcare services. CP I 0, 21. Between 

December, 2020, and March, 2021, cybercriminals hacked into 

Sea Mar's systems, stealing 3 terabytes of patients' PII/PHI (the 

"Data Breach"), including names; addresses; Social Security 

numbers; birth dates; client identification numbers; medical, 

vision, dental, and orthodontic diagnostic and treatment 

information; health insurance information and IDs; claims 

information; and images related to dental treatment. CP 17-19, 

64, 432-33, 463. 

The cybercriminals published the stolen PII/PHI, 

including "photos of identified pediatric dental patients [holding] 

a sign with their name, date of birth, and date of photo" on the 

dark web, where it was listed for sale. Id. Sea Mar remained 
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unaware of the Data Breach until the Department of Health and 

Human Services notified them of the Data Breach on June 24, 

2021. CP 775. 

Approximately 1.2 million people had their information 

stolen in the Data Breach, including approximately 200,000 

individuals' Social Security numbers. CP 14, 452, 786. Over half 

of the class, approximately 688,000 people, had their PII/PHI 

posted for sale on the dark web. CP 431-32. Class members 

come from "low-income, underserved, and under- and uninsured 

communities," including "lower mcome families and 

communities," homeless persons, and Washington's Latino 

population, the groups Sea Mar primarily serves. CP 774; Final 

Approval Hr'g Tr., 17: 18-18:5, 28:24-25. 

Six putative class actions (the "Related Actions") were 

filed in King County Superior Court in response to the Data 

Breach: Barnes, et al. v. Sea Mar Community Health Centers, 

No. 21-2-15063-9 SEA, filed Nov. 12, 2021 ("Barnes"); Hall v. 

Sea Mar Community Health Centers, No. 21-2-15130-9 SEA, 
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filed November 12, 2021 ("Hall"); Lopez v. Sea Mar Community 

Health Centers, No. 21-2-16263-7 SEA, filed December 13, 

2021 ("Lopez"); Waliany v. Sea Mar Community Health Centers, 

No. 21-2-16813-9 SEA, filed December 23, 2021 ("Waliany"); 

Summers v. Sea Mar Community Health Centers, No. 22-2-0073-

7 SEA, filed January 14, 2022 ("Summers"); and Maynor, et al. 

v. Sea Mar Community Health Centers, No. 22-2-01713-9 SEA, 

filed February 2, 2022 ("Maynor"). Petitioner was a plaintiff in 

the Barnes action. 

Bames's counsel attempted to initiate discussions with Sea 

Mar and counsel for plaintiffs in the Related Actions regarding 

possible informal or formal consolidation of the Related Actions 

on February 9, 2022. CP 115. Plaintiffs' counsel in three of the 

Related Actions agreed that consolidation was in the best interest 

of the class. CP 279, 291, 413, 420. Hall's counsel refused to 
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unite with the other Related Actions, and Summers' counsel did 

not bother to respond. 1 See CP 279-80, 291. 

Once informal consolidation failed, plaintiffs in Barnes, 

Lopez, and Waliany moved to consolidate the Related Actions on 

February 14, 2022. CP 112-120. In response, Sea Mar 

immediately removed the Related Actions to the W estem 

District of Washington on February 16, 2022, preventing the 

Superior Court from ruling on the motion and forcing plaintiffs 

to individually seek remand. CP 138--46, 265, 278, 284-85, 583, 

680, 682. The removals were contrary to law and violated class 

members' right to have the litigation proceed in a non-collusive 

manner. 

Sea Mar removed the Related Actions under the Federally 

Supported Health Centers Assistance Act, 42 U.S.C. § 233, 

claiming it was a federal Public Health Service employee and 

that collecting class members' PH/PHI was a "related function" 

1 Sea Mar similarly refused to engage in consolidation 
discussions with Bames's counsel. See CP 291. 
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under the Act. CP 143--45. Sea Mar claimed it was therefore 

immune from plaintiffs' suits under the Federal Tort Claims Act, 

28 U.S.C. § 1346(b), and section 233(a) of the Public Health 

Service Act. Id. 

Plaintiffs in the Related Actions-apart from plaintiffs in 

Summers and Hall (together, "Settling Plaintiffs")-immediately 

sought remand, as Sea Mar's removals were untimely under the 

Federally Supported Health Centers Assistance Act. CP 284-85, 

586-87. Plaintiffs in the other Related Actions engaged in 

"significant and contested briefing" before ultimately securing 

remand after the Western District of Washington soundly 

rejected Sea Mar's claims. CP 586-87, 609, 683, 888. 

Settling Plaintiffs took no such efforts to oppose Sea Mar's 

asserted immunity defense, despite its potentially disastrous 

impact on plaintiffs' and class members' claims. Instead, they 

took advantage of the delays caused by the removals and remand 

proceedings to race headlong into a rushed and secret mediation 
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with Sea Mar on March 29, 2022, before agreemg to the 

Settlement by April 18, 2022. CP 285, 680. 

Only after Sea Mar had secured a favorable settlement 

with its preferred opposing counsel did it admit there was no 

federal jurisdiction. CP 273. Sea Mar stipulated to remand Hall 

and Summers, but refused to do the same in the other Related 

Actions, forcing those plaintiffs to waste additional time, effort, 

and money to secure remand even after admitting it was 

appropriate and unavoidable. CP 268, 280, 285. 

Upon remand, Barnes renewed her motion to consolidate 

on May 20, 2022. CP 275-88. Settling Parties opposed the 

motion, presumptively claiming "the matters are settled," despite 

the lack of court approval of the Settlement at that time. CP 399. 

On June 17, 2022, Settling Plaintiffs moved for preliminary 

approval of the Settlement and for appointment as Class 
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Counsel.2 CP 426-56. Barnes moved to intervene and filed an 

objection to preliminary approval detailing Settling Parties' bad

faith procedural gamesmanship on June 29, 2022. CP 578-91. 

After contested briefing on the motion to intervene, objection to 

preliminary approval, and Settling Plaintiffs' motion to strike the 

objection to preliminary approval, the Superior Court ultimately 

denied Barnes' s motion to intervene and granted Settling 

Plaintiffs' motion to strike on August 2, 2022. CP 578-669, 924-

25. 

On October 31, 2022, Barnes filed an objection to final 

approval of the Settlement. CP 679-93. Settling Plaintiffs failed 

to timely respond to the objection, then moved for final approval 

on November 23, 2022. CP 778-872. The Superior Court granted 

the Settlement final approval by Order dated December 20, 2022. 

In that Order, the Superior Court hand-wrote "it finds that valid 

2 In their race to secure the Settlement, Settling Plaintiffs sought 
appointment before one of the proposed lead counsel had even 
sought admission pro hac vice. CP 892. 
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objections exist. On balance however, the Court finds the 

settlement to be fair, adequate, and reasonable." CP 906. 

B. Barnes's Appeal 

On January 17, 2023, Barnes appealed. CP 901--02. 

Barnes filed her Brief of Appellant ("Brief') on May 30, 2023. 

Barnes's appeal brought several issues before the Court of 

Appeals, including whether the Superior Court abused its 

discretion by "approving a settlement that was the product of 

collusion and bad faith, contained inadequate terms, and contains 

an overly broad release," or by "granting the Settlement final 

approval despite finding objections to the fairness, 

reasonableness, and adequacy of the settlement were valid." 

Brief, at 3-4. Settling Parties filed a Joint Response on July 31, 

2023. Barnes submitted a Reply Brief on August 30, 2023. 

The Court of Appeals held in a published opinion (the 

"Opinion") dated January 8, 2024, that the Superior Court acted 

within its discretion in approving the Settlement and approving 

the Notice plan. Opinion, at 1-2. Barnes petitions for review. 
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V. ARGUMENT WHY REVIEW SHOULD BE 
ACCEPTED 

A. Standard for Accepting Review. 

The Court grants review where the petition "involves an 

issue of substantial public interest that should be determined by 

the Supreme Court." RAP 13.4(b)(4). The Court of Appeals 

decision here involves an issue of first impression about the 

standards for approving class actions settlements where there is 

evidence of collusion between the defendant and one group of 

later-filed competing plaintiffs' counsel. 

B. The Fairness, Reasonableness, and Adequacy of 
Class Action Settlements Reached in the Context 
of a Reverse Auction is a Substantial Public 
Interest Warranting Review 

1. The Settlement Was Reached Through a 
Reverse Auction Settlement Negotiation 

Washington has strong public policy interests in the use 

and court oversight of the class action mechanism. The purpose 

of a class action is "to provide relief for large groups of people 

with the same claim, particularly when each individual claim 

may be too small to pursue." Moore v. Health Care Auth., 181 
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Wn.2d 299, 309 (2014). "Class actions demonstrate a state policy 

favoring aggregation of small claims for purposes of efficiency, 

deterrence, and access to justice." Id. 

While class actions serve an important function, "they 

present opportunities for abuse, both intentional and 

inadvertent." Darling v. Champion Home Builders Co., 96 

Wn.2d 701, 706 (1982). Class action settlements in particular 

'"present unique due process concerns for absent class 

members,' including the risk that class counsel 'may collude with 

the defendants. "' In re Online DVD-Rental Antitrust Litig., 779 

F.3d 934, 944 (9th Cir. 2015) (citation omitted). Though CR 23 

itself offers no guidance to courts about class settlements, "it is 

universally stated that a proposed class settlement may be 

approved by the trial court if it is determined to be 'fair, adequate, 

and reasonable."' Pickett v. Holland Am. Line-Westours, Inc., 

145 Wn.2d 178 (2001). 

To guard against these risks, CR 23 forbids the dismissal 

or compromise of class actions without approval of the court. CR 
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23( e ). Courts must "ensure[] that unnamed class members are 

protected 'from unjust or unfair settlements affecting their 

rights. "' Campbell v. Facebook, Inc., 951 F.3d 1106, 1121 (9th 

Cir. 2020) (alteration in original) (citation omitted). 

The Court of Appeals, deciding an issue of first 

impression, promulgated a lenient ad hoc standard for approving 

settlements where there is evidence of a reverse auction, 

undermining court oversight of the class action device. 

A reverse auction is "the practice whereby the defendant 

m a series of class actions picks the most ineffectual class 

lawyers to negotiate a settlement with in the hope that the [court] 

will approve a weak settlement that will preclude other claims 

against the defendant." Reynolds v. Ben. Nat'l Bank, 288 F.3d 

277, 282 (7th Cir. 2002). Justice Sotomayor identified the risks 

behind such a procedure: 

[T]he existence of multiple putative class 
actions . . .  may lead to a race toward judgment or 
settlement. Each class lawyer knows that only the 
lawyers in the first-resolved case will get paid, 
because the other suits will then be dismissed on 
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claim-preclusion grounds. Defense lawyers know 
this, too, so they are able to engage in a reverse 
auction, pitting the various class counsel against one 
another and agreeing to settle with the lawyer 
willing to accept the lowest bid on behalf of the 
class. This gamesmanship is not in class members' 
interest, nor in the interest of justice. 

China Agritech, Inc. v. Resh, 138 S. Ct. 1800, 1814-15 

(2018) (Sotomayor, J., concurring) (citations and 

quotations omitted). 

A settlement cannot be fair, reasonable, and adequate 

unless it is free of collusion. Pickett, 145 Wn.2d at 188-89. This 

Court should set standards safeguarding against the risks of the 

reverse auction procedure. 

Here, the Court of Appeals recognized that this case 

presented the risks of a reverse auction. Opinion, at 26. However, 

the Court of Appeals merely analogized (incorrectly) the facts of 

this instant case to cases decided under the less protective federal 

class action rules. Id. (acknowledging "similarities" between the 

instant case and the problematic settlement in Swinton v. 

SquareTrade, Inc., 960 F.3d 1001, 1005 (8th Cir. 2020) because 
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there was evidence Settling Plaintiffs did not "fight[] the removal 

to federal court and asserted immunity defense"). 3 The Court of 

Appeals' affirmance in this context will encourage further weak 

class action settlements reached in the reverse auction context. 

One important safeguard against the risks of a reverse 

auction is to consolidate the action prior to negotiating a 

settlement with an individual plaintiff. Allen v. Stewart Title 

Guar. Co., 246 F.R.D. 218, 219 (E.D. Pa. 2007) (finding that 

consolidation of the cases "would guard against any 'reverse 

auction' problems"). This is precisely what Barnes' s counsel 

sought in attempting to consolidate the actions pending against 

Sea Mar in King County Superior Court. 

3 The records shows that the Settling Parties sought court 
approval of the settlement only after the federal court rejected the 
immunity defense. See CP 273, 426. Neither the Settling 
Plaintiffs nor the Court of Appeals explain how Settling 
Plaintiffs' failure to fight a dead-on-arrival immunity defense 
( and discounting the settlement as a result of the so-called "risks" 
posed by the immunity defense) is consistent with their duty as 
class counsel to act solely in the best interest of the class. 
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Here, Sea Mar improperly removed the Related Actions to 

avoid consolidation, which "would have empowered plaintiffs to 

speak with a unified voice and negotiate from a position of 

strength, [which] would have been costly for Sea Mar in any 

settlement negotiation." CP 583. Consolidation and the potential 

appointment of interim leadership were similarly undesirable for 

Settling Plaintiffs who, as plaintiffs in later-filed actions, could 

not ensure their counsel would be appointed. 

In federal court, plaintiffs with whom Sea Mar did not 

choose to negotiate were forced to focus on remand. With 

plaintiffs, other than Settling Plaintiffs, individually fighting 

removal in each case, Sea Mar hand-picked counsel from later

filed cases to negotiate with. It is clear Sea Mar preferred Settling 

Plaintiffs' counsel, as Sea Mar refused to exchange discovery 

with any party except Settling Plaintiffs, filed an answer only in 

the federal Summers case, did not move for dismissal in Summers 

or Hall, and stipulated to remand only in Summers and Hall 
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(requiring other plaintiffs to fully litigate the issue). CP 268, 273, 

285, 406-07. 

Settling Plaintiffs did not contest Sea Mar's immunity 

defense nor seek remand. 4 By not contesting removal or the 

immunity defense, Settling Plaintiffs ensured that Sea Mar could 

negotiate from a position of strength. Additionally, Settling 

Plaintiffs were hamstrung in negotiations by the dynamics of a 

reverse auction wherein Sea Mar could walk away from 

unfavorable negotiations to resolve the case with other counsel. 

Further, Settling Plaintiffs admittedly discounted the 

Settlement for the risk of Sea Mar's immunity defense, even 

though that defense had been defeated when they sought 

approval of the Settlement. CP 451. Settling Plaintiffs' motion 

for preliminary approval explicitly argued the risks supporting 

4 As evidenced by the Settlement Agreement itself, Settling 
Parties clearly intended to settle this matter in the W estem 
District of Washington. See CP 460 ( the Settlement defines 
"Court" as the Western District of Washington). 

17 



settlement included Sea Mar's allegation that "it ha[ d] immunity 

from suit under the Federal Tort Claims Act . . . .  " Id. 

The Court of Appeals did not agree that there was 

collusion because Sea Mar notified the Department of Health and 

Human Services of the litigation and a U.S. Attorney appeared 

prior to the removal. Opinion, at 24. The Court of Appeals erred 

in finding this weighed against a finding of collusion. The 

removal was frivolous and interfered with the consideration of 

consolidation. 

As the federal court ruled, the removal was "procedurally 

improper," was "unsupported by the statutory language," and, 

therefore, the federal court "did not have jurisdiction under the 

Federal Tort Claims Act." Barnes v. Sea Mar Cmty. Health Ctrs., 

No. 2:22-181-RSL-TLF, 2022 U.S. Dist. LEXIS 88842, at *8-9 

(W.D. Wash. Apr. 27, 2022). The court further ruled that the 

defendant had no immunity because, under the statutory scheme, 

"defendant is not allowed to challenge the Attorney General's 

negative determination" that the defendant was not acting as an 
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employee of the United States, and thus not entitled to immunity. 

Id. at *12. 

Indeed, the federal court's decision indicates the defects in 

removal were easy to understand, providing further evidence Sea 

Mar removed the actions to interfere with consolidation. The 

Court of Appeals also noted Sea Mar stipulated to remand in Hall 

and Summers after the magistrate judge issued a report and 

recommendation in Barnes. Id. Sea Mar stipulated to remand 

Summers on April 29, 2022, after the magistrate judge's report, 

CP 273, but still refused to stipulate to remand in the other 

Related Actions, forcing those plaintiffs to wait for the district 

court to order remand on May 16, 2022. See Barnes v. Sea Mar 

Cmty. Health Ctrs., No. C22-0181RSL-TLF, 2022 U.S. Dist. 

LEXIS 87750, at * l  (W.D. Wash. May 16, 2022). 

In Rahman v. Gate Gourmet, Inc., the Northern District of 

California found evidence of a reverse auction under similar 

circumstances. No. 3:20-cv-03047-WHO, 2021 U.S. Dist. 

LEXIS 225310, at *8 (N.D. Cal. Nov. 22, 2021). In Rahman, the 
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defendant removed a later-filed action ("Diaz") to federal court 

where the first-filed Rahman was already pending. Id. In federal 

court, Diaz "would likely have been subject to the first-to-file 

rule and stayed or dismissed" in favor of Rahman. Id. Taking 

advantage of this fact, the defendant "negotiated a pre

certification settlement with the plaintiffs' counsel in Diaz and 

swiftly stipulated to remand the case to state court once it did 

so . . . .  Even today, it has offered no principled reason for 

choosing to settle a later-filed case." Id. at *9. The court found 

"this indicates a typical reverse auction." Id. 

The remand at issue in Rahman and Sea Mar's removal 

here are identical in that they "put a layer of insulation between 

th[e] first-filed case and [defendant]'s favored case by ensuring 

that it would not be halted by" procedural safeguards such as 

consolidation and interim leadership appointments or the first-to

file rule. Id. at *10. In both cases, the defendant took advantage 

of the removal process to settle with their favored late-filed 
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action. Here, as in Rahman, this conduct "smacks of a 'reverse 

auction' leading to a collusive settlement." Id. at *8. 

Sea Mar improperly removed the Related Actions to keep 

plaintiffs divided and avoid consolidation. Instead of contesting 

these actions, Settling Plaintiffs colluded with Sea Mar to reach 

an unfair, unreasonable, and inadequate settlement for their own 

gain at the expense of the Class. As such, it was an abuse of 

discretion for the Superior Court to approve the Settlement. See 

Pickett, 145 Wn.2d at 188-89. 

Consequently, the Court 1s confronted with a 

fundamentally unfair, unreasonable, and inadequate Settlement 

that is the product of collusion designed to strip the court of its 

right to decide issues in this case and protect the class from an 

inadequate settlement and representation. If not corrected, 

approximately 1.2 million class members are bound by the 

Settlement's inadequate terms and constitutional violations. This 
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appeal implicates the public interest and this Court should accept 

review.5 

Further, these procedural inadequacies in the settlement 

process resulted in the Settling Plaintiffs reaching an 

unacceptable settlement suffering from substantive 

inadequacies. 

2. The Settlement Amount is Inadequate 

Barnes also objected to the Settlement amount as 

inadequate to compensate class members for a data breach of this 

magnitude, severity, and that compromised such sensitive 

information. Brief, at 17-22; Final Approval Hr'g Tr., 38:22-

39:17. This is not a claim of "not enough"-it is a claim of 

inadequacy, a distinction borne out by the record. 

5 The Court of Appeals believed that Barnes' received a "full 
hearing on her motion to consolidate," which undercut the risks 
of a reverse auction. Opinion, at 26. However, consolidation was 
only considered after, and rejected because, Settling Parties had 
already reached a collusive settlement during the defective 
removal. 
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The Settlement provides for a fund of $4,400,000 for 

nearly 1,200,000 class members, approximately $3.67 per class 

member (before accounting for the money to be spent on 

administration and attorneys' fees). CP 464, 690. This fund is to 

reimburse class members for the theft and posting for sale on the 

dark web of highly personal information which is "among the 

most sensitive and personally consequential" when 

compromised. CP 20, 431-32. The Settlement amount is far 

more like that seen in breaches affecting much less sensitive 

information, such as credit card numbers, than breaches of 

personal and medical information. Brief, at 20- 21. 

The Court of Appeals found Bames's arguments regarding 

the adequacy of the Settlement amount "resort[ ed] to 

speculation." Opinion, at 27. That is not so, as class action 

settlements require court approval and "the relief provided to the 

class cannot be assessed in a vacuum." Campbell, 951 F.3d at 

1123. Indeed, courts often necessarily compare the settlement at 

issue to those in other cases when determining adequacy. E.g., 
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Wilson v. J.B. Hunt Logistics, No. 2:18-cv-03487-SVW-AFMx, 

2020 U.S. Dist. LEXIS 259007, at * 16 (C.D. Cal. Nov. 13, 2020) 

(comparing settlement amounts to expected recovery); La Caria 

v. Northstar Location Servs., No. 2:18-cv-00317-GMN-DJA, 

2021 U.S. Dist. LEXIS 4662, at *13-14 (D. Nev. Jan. 11, 2021) 

(comparing per-class member recoveries); Rodriguez v. QS Next 

Chapter LLC, No. CV-20-00897-PHX-DIB, 2020 U.S. Dist. 

LEXIS 222050, at *20 (D. Ariz. Nov. 18, 2020) (comparing 

settlements). 

Further, Barnes relied on evidence of Sea Mar's ability to 

pay in the form of a $10,000,000 insurance policy that applied to 

the facts of this litigation. Brief, at 21-22; CP 755. As of October, 

2022, over six months after the Settling Parties had agreed to the 

Settlement, approximately $8,394,827.81 of the policy amount 

was still available, almost double the Settlement amount. Brief, 

at 22; CP 755. This policy was a "material consideration[] during 

settlement negotiations at mediation." CP 755. This is significant 

evidence that the Settlement is inadequate. See Detroit v. 
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Grinnell Corp., 495 F.2d 448, 463 (2d Cir. 1974) (defendant's 

ability to withstand larger judgment relevant consideration in 

settlement approval). 

3. The Settlement's Release is Overly Broad 

Another reason this Court should review the Settlement is 

because the Settlement's Release is overly broad. Releases in 

class settlements are limited to those "where the released claim 

is based on the identical factual predicate as that underlying the 

claims in the settled class action." Hesse v. Sprint Corp., 598 

F.3d 581, 590 (9th Cir. 2010) ( quotations omitted). 

The Release is impermissibly overbroad because it 

releases all claims arising out of the "same nucleus of operative 

facts" as those alleged in the litigation. CP 463, 474. This 

includes anything connecting class members to Sea Mar. 

Therefore, the Release could include employment or medical 

malpractice claims in addition to those relating to the Data 

Breach. The Release is overbroad and not, as the Court of 

Appeals claimed, "cabined" by the Data Breach. Opinion, at 29. 
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C. The Notice Plan Was Inadequate and Was Not 
Cured by Unauthorized Unilateral Acts of 
Settling Parties 

Barnes asserts two distinct but closely related arguments 

regarding the Settlement's Notice plan. First, the Notice plan as 

approved by the Superior Court at the preliminary approval stage 

was inadequate. Second, whether or not the Notice plan as 

approved was adequate, the Notice plan as implemented by 

Settling Parties and granted final approval was inadequate and 

required rejecting the Settlement. 

1. The Notice Plan Should Not Have Been 
Approved 

Members of a settlement class certified under CR 23(b )(3) 

are entitled to "the best notice practicable under the 

circumstances, including individual notice to all members who 

can be identified through reasonable effort." CR 23( c )(2), ( e ). 

"To meet the constitutional guarantee of procedural due 

process . . .  [t]he means employed to provide notice must be such 

as a person desirous of actually informing the absentee might 

reasonably adopt to accomplish it." Roes v. SFBSC Mgmt., LLC, 
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944 F.3d 1035, 1045-46 (9th Cir. 2019) (quotations omitted) 

(alterations adopted). 

Settling Parties knew the class is comprised of a low

mcome, transient population, including many persons 

experiencing homelessness. Final Approval Hr' g Tr., 17: 18-

18:5, 28:24-25, 29:2-5, 46: 19-21. This population is "a difficult 

population to reach generally" according to Settling Parties, 

evidenced by Sea Mar's "difficulty sending them invoices for 

medical services." Final Approval Hr'g Tr., 29:2-5, 46: 19- 21. 

Despite knowing the class is primarily transient and 

difficult to reach by mail, Settling Parties claimed notice by mail 

was "the best practicable notice under the circumstances." CP 

455. This plan alone shows why the notice was inadequate. The 

Superior Court erred in approving the Notice plan at preliminary 

approval because the Notice was not reasonably calculated to 

reach the class.Roes, 944 F.3d 1046-47; Ohring v. UniSea, Inc., 

No. C21-0359 TSZ, 2023 U.S. Dist. LEXIS 103611, at *8 (W.D. 

Wash. June 14, 2023) (Denying preliminary approval and noting, 
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"The Court is not convinced that the proposed plan for 

disseminating class notice will provide the best notice 

practicable [because] [t]he parties have not indicated . . .  whether 

putative class members have a transient lifestyle, rendering 

notice by mail ineffective."). 

Providing adequate notice to classes of transient or 

unhoused persons is not a novel issue, and courts have approved 

a variety of methods to ensure notice reaches these individuals. 

E.g., Glover v. City of Laguna Beach, No. SACV 15-01332 AG 

(DFMx), 2018 U.S. Dist. LEXIS 225688, at *17-18 (C.D. Cal. 

July 18, 2018) ( approving settlement notice plan including 

posting notice in homeless shelters, libraries, and transportation 

centers, on city's website, and distributing notice to homeless 

individuals in person); Martin v. City & Cnty. of Honolulu, No. 

15-00363 HG-KSC, 2016 U.S. Dist. LEXIS 118337, at *9-11 

(D. Haw. Aug. 15, 2016) (approving notice to class of homeless 

persons by publication in newspaper, posting notice online, 
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posting/distributing the notice in homeless shelters and public 

locations). 

Granting preliminary approval to the Notice plan, which 

clearly was not designed to reach a largely transient class, was 

an abuse of discretion warranting review. Officers for Just. v. 

Civ. Serv. Comm 'n, 688 F.2d 615, 624 (9th Cir. 1982) ("[T]he 

class must be notified of a proposed settlement in a manner that 

does not systematically leave any group without notice."). 

2. The Notice Plan as Implemented Was 
Inadequate 

Perhaps realizing that the Notice approved by the Superior 

Court was inadequate, Settling Parties deviated from the court

approved Notice plan without authorization of the Superior 

Court. The Superior Court approved a Notice plan employing 

only notice by mail. CP 919. However, at the direction of Settling 

Parties, the settlement administrator sent notice to 147,443 class 

members by email, rather than first-class mail as ordered by the 

Superior Court. CP 801-02, 890; Final Approval Hr'g, 60:9-14. 

Settling Parties also employed an "online media campaign" that 
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had not been reviewed or approved by the Superior Court. CP 

801-02. These unauthorized actions are not sufficient to cure the 

inadequacy of the Notice, as indicated by the abysmal 0.5 percent 

claims rate. 

The Court of Appeals misinterpreted Bames's arguments 

as "impliedly amount[ing] to an argument that only sending both 

e-mail and first class mail . . .  could have potentially satisfied CR 

23." Opinion, at 17 n.7 (emphasis in original). Whether or not 

the Notice plan as approved at the preliminary approval stage 

was adequate, it was inadequate as carried out by Settling Parties. 

If the preliminarily approved Notice plan was inadequate, 

then Settling Parties' unauthorized attempts to salvage the plan 

did not render it adequate. For example, the social media 

campaign cannot fix the Notice issues, as Settling Parties offered 

"no way to assure that notice via [ social media] will result in 

notice to even a single class member, let alone a substantial 

number of class members." Jermyn v. Best Buy Stores, L.P., No. 

08-CV-0214, 2010 U.S. Dist. LEXIS 130682, at *15 (S.D.N.Y. 
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Dec. 6, 2010). As Barnes demonstrated, the Notice resulted in 

only a shockingly low 0.5 percent claims rate. CP 787. Clearly, 

the Notice was not adequate to effectively notify the class. 

Even if the preliminarily approved Notice plan was 

adequate, Settling Parties' deviation from that court-approved 

plan rendered the Notice inadequate. CR 23(e) plainly states 

"notice of the proposed dismissal or compromise shall be given 

to all members of the class in such manner as the court directs." 

Settling Parties did not give "all members of the class" notice in 

the manner directed by the Superior Court (by mail) because they 

substituted unauthorized email notice for 147,443 class 

members. The Court should review this error to ensure all class 

members receive the notice that is their due. 

VI. CONCLUSION 

The Settlement unlawfully binds 1.2 million class 

members to unfair, unreasonable, inadequate, and 

unconstitutional terms. Therefore, Petitioner respectfully 
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requests the Court grant her petition for review to ensure class 

members' interests are fully and properly protected. 
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D iv ision I 

State of Wash ington 

I N  THE  COU RT OF APPEALS OF THE  STATE OF WASH I NGTON 

J EFFR I E ALAN SUMM ERS I I ,  on 
behalf of h imself and a l l  other s im i larly 
situated , 

Respondent, 

V. 

SEA MAR COM M U N ITY H EAL TH 
CENTERS , 

Respondent ,  

MARIA BARNES ,  objector to class 
act ion sett lement, 

Appe l lant .  

No. 849 1 0-7- 1 

D IVIS ION ONE 

PUBL ISHED O P I N ION 

B IRK, J .  - Maria Barnes appeals an order g ranti ng fi na l  approva l to  a class 

act ion sett lement, chal leng ing the superior cou rt's den ia l  of her mot ion to 

conso l idate six class act ion lawsu its aga inst the defendant ,  approva l of the class 

notice p lan , and approva l of the sett lement as fa i r , reasonable ,  and adeq uate . We 

hold the superior court acted with i n  its d iscret ion i n  making each ru l i ng . F i rst, when 

the court enterta i ned conso l idation , the proponents of two other pend ing actions 

had reached a pre l im inary sett lement with the defendant ,  and the super ior cou rt 

had the d iscret ion to review the potent ia l  sett lement fi rst , before coord i nati ng the 

pend ing actions .  Second , the parties ag reed the class wou ld  be d ifficu lt to reach , 

and the superior cou rt appropr iate ly considered that d ifficu lty i n  approving the class 
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notice p lan as afford ing the best notice practicable under the c i rcumstances . Last , 

i n  argu i ng that the sett lement fe l l  outs ide the range the superior cou rt had 

d iscret ion to approve as fa i r , reasonab le ,  and adeq uate , Barnes fa i ls  to point to 

more than a specu lative poss ib i l ity that a better sett lement m ight have been 

ach ieved . We affi rm . 

Sea Mar Commun ity Health Centers is a nonprofit organ izat ion that 

provides healthcare services to low- i ncome, underserved , and under- and 

un insured commun ities i n  Wash i ngton .  On J une 24 , 202 1 , Sea Mar learned from 

the U n ited States Department of Hea lth and Human Services (HHS) that it had 

suffered a data security breach when certa i n  data had been copied by an 

unauthorized actor. On October 29 ,  202 1 , Sea Mar sent a notice letter to patients 

that identified h ig h ly sens itive personal and protected health i nformat ion , such as 

social secu rity numbers and med ical  records ,  that may have been i nvo lved in the 

data security i ncident .  The accessed data potentia l ly impacted 1 .2 m i l l ion Sea Mar 

patients , guarantors ,  and employees and incl uded social security numbers for 

1 63 ,499 i nd ivid ua ls .  There is no evidence of m isuse of any i nformat ion or that any 

of the data has been purchased by cybercrim i na ls .  

Between mid-November 202 1 and early February 2022 , p la i ntiffs fi led s ix 

separate class act ion lawsu its aga inst Sea Mar i n  King County Superior Court . 1 

1 Barnes v .  Sea Mar Comty. Health Ctrs . , No .  2 1 -2- 1 5063-9 SEA (King 
County Super .  Ct .  Wash .  fi led Nov .  1 2 , 202 1 ) ;  Hal l  v .  Sea Mar Comty. Hea lth Ctrs , 
No .  2 1 -2- 1 5 1 30-9 SEA (King County Super .  Ct. Wash .  fi led Nov .  1 2 , 202 1 ) ;  Lopez 
v. Sea Mar Comty. Heath Ctrs . , No .  2 1 -2- 1 6263-7 SEA (King County Super Ct. 
Wash .  fi led Dec. 1 3 , 202 1 ) ;  Wal iany v .  Sea Mar Comty. Heath Ctrs . , No. 2 1 -2-

2 
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Maria Barnes and Derek Gannon fi led the fi rst action .  On ly Jeffrie Summers's 

compla int is before us on appea l ,  which , based on the data breach i ncident 

descri bed above , a l leged several Wash i ngton common law and statutory claims 

agai nst Sea Mar .  Summers and Alan Ha l l  were represented by the same counsel 

i n  d ifferent lawsu its and later subm itted fi l i ngs jo i nt ly. On January 1 4 , 2022 , 

accord ing to a Sea Mar attorney's declaration ,  Ha l l  served Sea Mar with d iscovery 

requests . On the d ue date for response , accord ing to the same declaration ,  Sea 

Mar responded by prod ucing respons ive documents . On February 8, 2022 , Sea 

Mar notified H HS of the pend ing l it igation and req uested certification that Sea Mar 

acted with i n  the scope of a deemed pub l ic  health services employee . Barnes v .  

Sea Mar Cmty. Health Ctrs . , No .  2 : 22- 1 8 1 -RSL-TLF ,  2022 WL 1 54 1 927 , at * 1  

(W. D .  Wash .  Apr. 2 7 ,  2022) (report and recommendation) . On February 1 1 ,  2022 , 

a U .S .  attorney fi led a notice pu rsuant to 42 U . S .C .  § 233( 1) ( 1 ) advis ing the superior 

court that the U n ited States was consideri ng whether the U n ited States wou ld 

i ntervene i n  the action .  kl 

On February 1 4 , 2022 , Barnes2 fi led a motion to conso l idate the six pend ing 

class act ion lawsu its . I n  a declaration support ing the motion , Barnes's counsel 

stated he contacted counsel for p la i ntiffs in the other five actions and obtai ned 

consent from counsel in the Lopez and Wal iany act ions to a stipu lated 

1 68 1 3-9 SEA (King County Super .  Ct. Wash .  fi led Dec. 23 ,  202 1 ) ;  Summers v .  
Sea Mar Comty. Hea lth Ctrs . , No .  22-2-00773-7 SEA (King County Super Ct. 
Wash .  fi led Jan .  1 4 ,  2022) ; Maynor v .  Sea Mar Comty. Hea lth Ctrs . , No .  22-2-
0 1 7 1 3-9 SEA (King County Super .  Ct. Wash .  fi led February 2, 2022) . 

2 Throug hout the proceed ings i n  the tria l  cou rt ,  d ifferent p la i ntiffs jo i ned at 
d ifferent t imes i n  d ifferent fi l i ngs .  We omit those not necessary to the d iscuss ion . 

3 
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conso l idation . Counsel for p la i ntiff i n  Ha l l  d id not ag ree to conso l idation , counsel 

for p la i ntiff i n  Summers decl i ned to respond , and counsel for p la i ntiff in Maynor 

never provided a posit ion on conso l idation . 

On February 1 6 , 2022 , Sea Mar fi led notices of removal of Summers and 

Barnes to federa l  cou rt .  Barnes , 2022 WL 1 54 1 927 , at * 1 . In its notice of removal 

of act ion under 28 U . S . C .  § 1 346(b) ( 1  ) , Sea Mar argued the Pub l ic  Hea lth Services 

Act (PHSA) and Federa l ly Supported Health Centers Assistance Act (FSHCAA) , 

42 U .S .C .  § 233(a) , g ranted Sea Mar immun ity from l iab i l ity and Summers's on ly 

red ress was to sue the U n ited States i n  federal cou rt as Summers's c la ims fe l l  

u nder the Federal  Tort C la ims Act , 28 U . S .C .  § 1 346(b) . On February 28 ,  2022 , 

the superior cou rt struck Barnes's motion to conso l idate , noti ng Sea Mar had 

soug ht removal to federa l  court .  

On March 29 ,  2022 , Ha l l ,  Summers ,  and Sea Mar engaged i n  an 

unsuccessfu l med iation . A former federal  j udge served as the parties' med iator . 

Before med iation , Sea Mar "provided formal  d iscovery re lated to the merits of 

P la i ntiffs' cla ims ,  potent ia l  defenses , "  and the parties "d iscussed their respective 

posit ions on the merits of the c la ims and class certificat ion . "  Fo l lowing the 

unsuccessfu l med iation , the parties conti nued negot iat ions and accepted a 

med iator's proposal to sett le the class cla ims .  

By Apri l 1 8 , 2022 , Ha l l ,  Summers ,  and Sea Mar s ig ned a sett lement 

ag reement and re lease . The sett lement was subject to court approva l .  The 

ag reement wou ld re lease , d ischarge ,  and bar al l  c laims asserted or that cou ld have 

been asserted i n  the Ha l l  lawsu it or any re lated action , i nc lud i ng Barnes , Lopez , 

4 
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Wal iany. Summers ,  and Maynor. U nder the terms of the ag reement, Sea Mar 

wou ld provide compensation for un re imbursed "Ord i nary Losses" to a tota l of 

$2 , 500 . 00 per person upon subm ission of a t imely ,  comp lete , and va l id  c la im form 

with necessary support ing documentation .  I n  the alternative , class members may 

make a c la im for a $ 1 00 . 00 cash payment. C lass members who suffer 

"Extraord inary Losses" are "a lso" e l ig ib le  to receive re imbursement up to 

$25 , 000 . 00 .  The ag reement entit les a l l  sett lement class members to enro l l  in I DX 

Identity Protect ion Services for th ree years of th ree-bureau cred it mon itoring . I DX 

carries a $ 1  m i l l ion po l icy that protects the subscriber, mon itors the dark web ,  and 

provides identity restoration services . Sea Mar funded a non-revers ionary 

sett lement fund tota l i ng $4 ,400 , 000 .00 .  If the tota l of  sett lement payments , I DX 

protect ion services , attorney fees and costs , and other fixed sett lement costs does 

not exceed the sett lement fund , a l l  rema in ing funds wi l l  be d istributed on a pro rata 

basis to a l l  sett lement class members who submit a va l id  c la im up to an add itional  

$ 1 00 . 00 for each c la imant .  Any remain i ng funds after that d istribut ion wi l l  be paid 

to a cy pres rec ip ient to be ag reed upon by the parties and subject to court 

approva l .  

Fo r  class notice ,  the proposed sett lement stated , " [T]he Sett lement 

Adm in istrator sha l l  d issem inate" postcard notice "via [U .S .  Postal Service] F i rst 

C lass Ma i l  to a l l  Sett lement C lass Members . "  Th is was to be done us ing 

"add resses provided by Sea Mar" and after those add resses had been updated 

with the National  Change of Add ress database . I n  add it ion , the sett lement 

5 
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adm in istrator was to estab l ish a sett lement webs ite and a to l l -free te lephone 

number for the class members to obta in  i nformation .  

On Apri l 27 ,  2022 , U n ited States Magistrate J udge Theresa Fricke entered 

a report and recommendation . Barnes , 2022 WL 1 54 1 927 , at * 1 . Accord ing to the 

report ,  the U n ited States fi led two notices advis i ng the court that it determ ined Sea 

Mar was not deemed a Pub l ic  Health Service employee under 42 U . S . C .  § 233 

and removal was proced ura l ly improper. kl The mag istrate j udge recommended 

the court fi nd that removal u nder the FSHCAA was proced u ra l ly deficient and 42 

U . S . C .  § 233 d id not confer subject matter j u risd ict ion over the action .  kl at *2 . 

The mag istrate j udge recommended Sea Mar's motion to stay be den ied because 

a stay is automatic on ly when an act ion is properly removed under 42 U . S .C .  § 

233( 1 ) (2) . Id . at *3 .  

On May 4 ,  2022 , Sea Mar fi led a jo int mot ion to remand Summers back to 

King County Super ior Cou rt ,  which the federal  cou rt g ranted the fo l lowing day .  On 

May 1 6 , 2022 , U n ited States District J udge Robert Lasn ik  entered an order 

adopti ng J udge Fricke's report and recommendat ion and remanded Barnes back 

to Ki ng County Superior Cou rt .  Barnes v .  Sea Mar Cmty. Hea lth Ctrs . ,  No .  C22-

0 1 8 1  RSL-TLF ,  2022 WL 1 540462 , at *1 (W. D .  Wash .  May 1 6 , 2022) (court order) . 

On May 20 ,  2022 , Barnes fi led a mot ion to conso l idate her lawsu it with 

Summers and Ha l l .  Barnes arg ued the remain ing th ree lawsu its shou ld be 

conso l idated after remand from federa l  cou rt .  Ha l l ,  Summers ,  and Sea Mar 

opposed Barnes's motion because "conso l idat ion under CR 42(a) is unwarranted" 

6 
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s ince "th is class act ion case has been settled . "  On J une 3 ,  2022 , the super ior 

court den ied Barnes's motion to conso l idate . 

On J une 1 7 , 2022 , Summers ,  on behalf of h imse lf, Hal l ,  and Wright, fi led an 

"U nopposed Motion for Pre l im inary Approva l of C lass Action Sett lement and 

Memorand um i n  Support . "  On June 29 ,  2022 , Barnes fi led a motion to i ntervene 

i n  Summers and an object ion to Summers's mot ion for prel im inary approva l .  I n  

oppos ing Summers's motion , Barnes argued Hal l ,  Summers ,  and  Sea Mar had 

entered i nto a co l l us ive sett lement that shou ld be rejected , and the court shou ld 

conso l idate the pend ing act ions .  The super ior cou rt g ranted Summers's motion 

for prel im i nary approval of class act ion sett lement. The order appointed the 

attorneys for Hal l  and Summers as class counsel and appoi nted Kro l l  Bus i ness 

Services as the sett lement adm in istrator . The court approved the proposed notice 

p lan . The court den ied Barnes's motion to i ntervene .  Later, Barnes fi led an 

object ion to fi na l  approval of the class act ion sett lement, argu i ng the proposed 

sett lement was not fa i r , reasonab le ,  and adeq uate . 

Ha l l  and Summers subsequently fi led a mot ion for fi na l  approval of the 

sett lement. Before the fi na l  fa i rness hearing , the sett lement adm in istrator engaged 

i n  an on l i ne med ia campaig n on Facebook and l nstag ram3 in Eng l ish and Span ish , 

which was substantia l ly completed i n  a month and generated over eig ht m i l l ion 

impress ions .  At the t ime of the fi na l  fa i rness hearing , 6 ,2 1 0 c la ims forms had been 

received out of a poss ib le 1 ,  1 79 , 596 class members ,  representi ng a response rate 

of approximately 0 . 5  percent .  As to Barnes's objection , the court ru led that " [w]h i le 

3 l nstag ram is a social med ia p latform for shar ing photog raphs .  

7 
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the Cou rt den ies the objection , "  it found that "va l id  object ions exist . "  The court 

exp la i ned that " [o] n balance . . .  the Court fi nds the sett lement to be fa i r , adeq uate , 

and reasonable . "  The court entered a fi na l  order and j udgment g rant ing fi na l  

approva l of the class act ion sett lement. The court also g ranted Summers's mot ion 

for attorney fees , costs , and service award . 

Barnes appeals .  

I I  

Class act ions are governed by C R  23 .  Wash i ngton 's C R  2 3  was once "an 

exact counter-part" of Ru le 23 of theFedera l  Ru les of C iv i l  Procedu re (Fed . R .  C iv .  

P . ) .  Johnson v .  Moore ,  80 Wn .2d 53 1 , 532 , 496 P .2d 334 ( 1 972) . The court stated 

the Wash i ngton ru le was " ident ica l "  to the federa l  ru le i n  Lacey Nu rs ing Center, 

I nc .  v. Department of Revenue ,  1 28 Wn .2d 40 ,  46-47 , 905 P .2d 338 ( 1 995) , P ickett 

v. Ho l land America L ine-Westou rs. I nc . , 1 45 Wn .2d 1 78 ,  1 88 ,  35 P . 3d 35 1 (200 1 ) ,  

and Schna l l  v .  AT & T Wi re less Services, I nc . , 1 7 1 Wn .2d 260,  271 , 259 P . 3d 1 29 

(20 1 1 ) . CR 23 is no longer " ident ica l "  to Fed . R .  Civ .  P .  23 because of 

amendments to the federa l  ru le .  However, Wash i ngton courts may look to federal 

decis ions in apply ing the Wash ington rules of civ i l  p rocedu re when the Wash i ngton 

and federal ru les are "substantia l ly s im i lar . " Bryant v .  Joseph Tree. I nc . , 1 1 9 

Wn .2d 2 1 0 , 2 1 8- 1 9 ,  829 P .2d 1 099 ( 1 992) . I n  class actions ,  Wash i ngton cou rts 

have long looked to federa l  authority .  See DeFun is v .  Odegaard , 84 Wn .2d 6 1 7 ,  

622-23 ,  529  P .2d 438  ( 1 974) ; Johnson ,  80 Wn .2d a t  533 . It remains appropriate 

to consider federa l  decis ions i n  apply ing CR 23 when there is not a Wash ington 

decis ion speaki ng to the issue ,  the text of the two ru les does not i nd icate 

8 
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d ivergence ,  and the ru les i n  respect to their  goals and pu rposes remain 

substantia l ly s im i lar .  

At the outset, Barnes takes issue with the superior cou rt's i nterl ineation of 

its observat ion that Barnes presented "va l id"  object ions ,  but that, "on balance" the 

sett lement was fa i r , adequate , and reasonable .  Barnes arg ues if the court found 

"any part" of  her object ions val id , " it cou ld not have appropriate ly approved" the 

sett lement. We reject this characterizat ion of the super ior cou rt's i nterl ineation . 

During the heari ng on fi na l  approva l of the class settlement, the superior cou rt 

expressed concern about the adequacy of notice ,  the content of the re lease , and 

the removal to federa l  court .  In context , the superior court's i nterl i neation shows , 

consistent with the fi na l  fa i rness heari ng transcript, the court made the appropriate 

search ing i nqu i ry i nto concerns that were val i d ly presented for the protect ion of 

absent class members ,  but concl uded the sett lement met those concerns and 

properly served the class's i nterest . 

A 

Barnes arg ues the superior cou rt abused its d iscret ion by denying her 

mot ion to conso l idate the six actions .  We d isag ree . 

When act ions i nvolv ing a common q uestion of law or fact are pend ing 

before the court ,  i t  may order a jo int heari ng or tria l  of  any or a l l  the matters i n  issue 

i n  the actions ,  or may order the act ions conso l idated . CR 42(a) . The ru le a l lows 

a tria l  court to make such orders "as may tend to avoid unnecessary costs or 

delay . "  liL_ CR 42(a) is perm iss ive . See Leader Nat' I I ns .  Co .  v .  Torres , 51 Wn . 

App .  1 36 ,  1 42 ,  75 1 P . 2d 1 252 ( 1 988) , affi rmed , 1 1 3 Wn .2d 366 , 779 P .2d 722 
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( 1 989) . Conso l idat ion is with i n  the d iscret ion of the tria l  court .  Nat' I Bank of Wash .  

v .  Equ ity l nv' rs ,  86  Wn .2d 545 ,  560 , 546 P .2d 440 ( 1 976) . A decis ion denyi ng 

conso l idat ion wi l l  be affi rmed un less there has been an abuse of d iscretion ,  and 

the moving party shows prej ud ice .  19.. A superior cou rt abuses its d iscret ion when 

its decis ion is man ifestly un reasonable ,  based on untenable g rounds ,  or  based on 

untenable reasons.  State v .  Dye , 1 78 Wn .2d 54 1 , 548 ,  309 P . 3d 1 1 92 (20 1 3) .  

Barnes sought to have the court organ ize the six act ions and p la i ntiffs' 

counsel to pursue the claims agai nst Sea Mar i n  common . The Manua l  for 

Complex Lit igation , Fourth , pub l ished i n  2004 ,  was prod uced under the auspices 

of the Federa l  J ud ic ia l  Center ,  and conta ins analyses and recommendat ions of its 

board of ed itors .  FED .  JUD .  CTR . , MANUAL FOR COMPLEX LIT IGATION ,  at 1 (4th ed . 

2004) (Manual) , https : //www.fjc .gov/s ites/defau lt/fi les/materia ls/30/Manua l%20for 

%20Complex%20Lit igat ion_Fourth%20Ed ition_ Th i rd%20Pri nt ing_2020 . pdf. The 

Manua l  is not "authoritative lega l  or  adm in istrative po l icy , "  but sets forth on ly 

" recommendations and suggestions . "  19.. Barnes cited section 22 .62 of the 

Manua l ,  which d iscusses the organ izat ion of counsel . It states , "The j udge wi l l  

often need to  appo int lead counsel or  a committee of  counsel to  coord inate 

d iscovery and other pretr ial p reparation . "  19.. § 22 .62 ,  at 405-06 . After d iscuss ing 

the ro le of lead counsel and comm ittees of counse l ,  the Manua l  states , "Where 

severa l counsel are compet ing to be lead counsel or  to serve on a key l ia ison 

committee, the court shou ld estab l ish a procedu re for attorneys to present the i r  

q ual ifications ,  i nc lud ing the i r  experience i n  manag ing comp lex l it igation . "  19.. at 

406 . I n  a complex case , lead counsel assume major respons ib i l ity on behalf of the 
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class for presenti ng written and ora l  arg uments ,  worki ng with oppos ing counsel i n  

develop ing and  imp lementi ng p lans for the l it igation , i n it iati ng and  organ iz ing 

d iscovery ,  cond ucti ng deposit ions , and emp loying experts , among other tasks . !n 

re Ivan F .  Boesky Sec. Lit ig . .  948 F .2d 1 358 ,  1 365 (2d C i r . 1 99 1 ) .  Appo int ing a 

s ing le negotiator authorized to speak for the class e l im i nates opportun ities for 

"d ivis ive sett lement shopp ing" by the defendant .  & (citi ng MacAl ister v .  Guterma,  

263 F . 2d 65 ,  68-69 (2d C i r . 1 958)) . 

One of the ways i n  which cu rrent Fed . R .  Civ .  P .  23 d iffers from 

Wash i ngton 's ru le is i n  estab l ish i ng express considerations re levant to the 

appointment of class counse l .  Fed . R .  Civ. P. 23(g) . Wash i ngton 's CR 23 lacks 

s im i lar  express considerations ,  stat ing on ly ,  in CR  23(a) (4) , that the representative 

parties must fa i rly and adequate ly protect the i nterests of the class . The federal 

ru le states add it ional ly , in reference to class counse l ,  " I f more than one adeq uate 

app l icant seeks appointment, the court must appo int the appl icant best ab le to 

represent the i nterests of the class . "  Fed . R. C iv .  P .  23(g)(2) . And , " [t] he court 

may desig nate i nter im counsel to act on behalf of a putative class before 

determ in ing whether to certify the act ion as a class action . "  Fed . R .  C iv .  P .  

23(g) (3) . These appoi ntments tu rn on "the same factors" used to  appo int class 

counsel genera l ly .  ti In re Vanguard Chester Funds Lit ig . .  625 F. Supp .  3d 362 , 

365 (E . D .  Pa .  2022) . Wh i le the provis ions of Fed . R .  Civ .  P .  23(g) are more 

specific ,  Wash i ngton law is cons istent. It requ i res that class counsel be "q ua l ified , 

experienced , and genera l ly able to conduct the l it igation . "  Marquardt v .  Fei n ,  25 

Wn . App .  651 , 656-57 , 6 1 2  P .2d 378 ( 1 980) (citi ng E isen v .  Carl is le & Jacque l i n ,  
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391  F . 2d 555 , 562 (2d C i r . 1 968)) . Because the court has respons ib i l ity for 

" i nsuring adequate representat ion" of the class , the court may appoint lead counsel 

adeq uate to the complexity of an action . & 

At the t ime of Barnes's motion to conso l idate , Ha l l  and Summers's 

prel im inary sett lement subject to court approva l stood to potent ia l ly e l im inate the 

need for futu re l it igat ion on behalf of the class , and therefore the need for 

effic iencies associated with designati ng lead counsel to manage l it igation tasks . 

At any poi nt at which it seemed probable that futu re l it igat ion wou ld occu r that 

wou ld benefit from conso l idat ion and appointment of lead counse l ,  the super ior 

court m ight have revis ited the q uestion of conso l idation . But when a sett lement, if 

approved , had the potent ia l to resolve the class's c la ims ,  the superior cou rt acted 

with i n  its d iscret ion in denyi ng conso l idat ion where it wou ld not save cost or t ime,  

and to the contrary cou ld de lay review of the prel im inary sett lement. Further , 

Barnes was not prej ud iced , because her opportun ity to opt out of or  object to the 

class sett lement was preserved . The superior cou rt d id not abuse its d iscret ion by 

denyi ng consol idat ion i n  the c i rcumstances presented .4 

4 The order denying consol idat ion d id not state a basis for the superior  
court's ru l i ng .  To the extent th is was error it was harm less because "there is 
evidence to support the decis ion i n  the p lead i ngs and proof, " In re Dependency of 
N . G . ,  1 99 Wn .2d 588 ,  600 ,  5 1 0 P . 3d 335 (2022) , and because Barnes's rig ht to 
object was preserved it affi rmatively appears from the record that no i nj ustice 
occurred , see Foster v. Carter , 49 Wn . App .  340 ,  343 , 742 P .2d 1 257 ( 1 987) (no 
i nj ustice occu rred where the super ior cou rt waived ru les concern ing the t ime to fi le 
a summary j udgment mot ion because appe l lant had received appropriate notice) . 
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B 

Barnes arg ues the class notice p lan was not the best notice practicable 

under the ci rcumstances , and i n  fact , " 'fa i led . '  "5 We d isag ree . 

A class act ion may not be settled without not ice to the class . CR 23(e) . I n  

a class act ion mai nta i ned under CR 23(b) (3) , the court i s  requ i red to "d i rect to class 

members 'the best notice practicable under the c i rcumstances incl ud i ng i nd iv idua l  

not ice to a l l  members who can be identified th roug h reasonable effort . ' " E isen v .  

Carl is le ,  4 1 7 U . S .  1 56 ,  1 73 ,  94 S .  Ct .  2 1 40 ,  40 L .  Ed . 2d 732 ( 1 974) (q uoti ng Fed . 

R .  C iv .  P .  23(c) (2)) ; CR 23(c) (2) ; S itton v .  State Farm Mut .  Auto . I ns .  Co. , 1 1 6 Wn . 

App .  245 , 252 n . 1 1 ,  63 P . 3d 1 98 (2003) . This is not ice " ' reasonably calcu lated , 

u nder a l l  the c i rcumstances , to apprise i nterested parties of the pendency of the 

act ion and afford them an opportun ity to present the i r  object ions . '  " Roes, 1 -2 v .  

SFBSC Mgmt., LLC , 944 F . 3d 1 035 ,  1 045 (9th C i r . 20 1 9) ( i nternal quotat ion marks 

om itted) (q uoti ng E isen ,  4 1 7  U . S .  at 1 74) . It requ i res the means one " 'm ight 

reasonably adopt' " when " 'des i rous of actua l ly i nform ing the absentee . '  " & at 

1 045-46 (q uot ing Mu l lane v .  Cent. Hanover Bank & Trust Co . , 339 U . S .  306 , 3 1 5 ,  

70 S .  Ct. 652 , 94  L .  Ed . 865 ( 1 950)) . 

The Advisory Comm ittee note to the 20 1 8  amendments to Fed . R .  Civ .  P .  

23(c) (2) add ressed the evol ution i n  techno logy s ince the U .S .  Supreme Court 

add ressed the notice req u i rement i n  E isen . Wh i le its i nd ivid ua l  not ice requ i rement 

5 Barnes does not chal lenge on appeal the content of the notice .  
Accord i ng ly ,  we do not add ress its adeq uacy .  See Nob l  Park, LLC.  of  Vancouver 
v .  She l l  O i l  Co. , 1 22 Wn . App .  838 ,  845 ,  95 P . 3d 1 265 (2004) (sett ing out 
requ i rements for adequacy of notice) (citi ng Ph i l l ips Petro leum Co.  v .  Shutts , 472 
U . S .  797, 8 1 2 ,  1 05 S. Ct. 2965 , 86 L .  Ed . 2d 628 ( 1 985)) . 
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for identifiab le class members led to freq uent resort to fi rst class mai l ,  

"techno log ical change s ince 1 974 has i ntrod uced other means of commun ication 

that may sometimes provide a re l iab le add it ional  or  a lternative method for g iv ing 

notice . "  Fed . R .  C iv .  P .  23(c) (2) , Committee Note 20 1 8 . The committee 

commented that "when selecti ng a method or methods of g iv ing notice courts 

shou ld consider the capacity and l im its of cu rrent techno logy, i ncl ud i ng class 

members' l i kely access to such technology . "  !Q.. The focus shou ld be on the "the 

means or comb inat ion of means most l i kely to be effective in the case before the 

court . " !Q.. 

" [T]he superior cou rt exercises d iscret ion under CR 23(d) i n  crafti ng an 

appropriate proced u re for g iv ing notice of a class action . "  Wright v .  Jeckle ,  1 2 1  

Wn . App .  624 , 629 n . 1 ,  90 P . 3d 65 (2004) . Th is accords with the abuse of 

d iscret ion standard that we apply genera l ly when reviewing a superior court ru l i ng  

that a class sett lement was fai r ,  adeq uate , and reasonable .  P ickett , 1 45 Wn .2d at 

1 92 ;  Deien v. Seattle C ity Light ,  26 Wn . App .  2d 57 , 66 ,  527 P . 3d 1 02 (2023) . We 

therefore review for abuse of d iscret ion the super ior cou rt's determ ination that the 

notice plan was the best notice practicable under the c i rcumstances . 6 

6 Cons istent with Wright , P ickett and Deien ,  the parties ag ree that we review 
the superior cou rt's approva l of class notice under the abuse of d iscret ion 
standard . We note appel late courts are d iv ided on the standard of review that 
appl ies to orders concern ing class notice .  Some courts view the notice 
requ i rement as ca l l i ng on the tr ial cou rt to assess and adopt a p lan from among 
the "feas ib le alternative[s]" su itable to a particu lar case for " identifying and 
contacti ng persons" i n  the class , and app ly an abuse of d iscret ion standard .  In re 
Agent Orange Prod . L iab .  L itig . MDL  No .  38 1 , 8 1 8 F .2d 1 45 ,  1 69 (2d C i r . 1 987) ; 
see also Pol lard v .  Rem ington Arms Co. , 896 F . 3d 900 ,  905-06 (8th C i r . 20 1 8) 
(abuse of d iscretion) ; I n  re Prudent ia l I ns .  Co. Am . Sales Prac. Lit ig . Agent Actions ,  
1 48 F . 3d 283 ,  3 1 8 (3d C i r . 1 998) (abuse of d iscretion) . S im i larly ,  the Advisory 
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Sea Mar's counsel described Sea Mar's patient popu lat ion as a " low 

i ncome,  no i ncome homeless popu lat ion , "  and described the popu lat ion as "a 

d ifficu lt popu lation to reach genera l ly . "  Sea Mar's counsel stated the d ifficu lty in 

reach ing the class was ant ic ipated and was the reason Ha l l  and Summers " i ns isted 

on a cy pres provis ion , "  because the sett l ing parties "suspected that there was 

go ing to be a large number that d id not respond regard less of what we d id . "  This 

echoes Roes, 1 -2 ,  i n  which the parties "appeared to bel ieve" when formu lat ing a 

notice p lan that the class members wou ld be "d ifficu lt to reach . "  944 F . 3d at 1 046.  

In Roes, 1 -2 ,  p la i ntiffs soug ht approva l of a sett lement on behalf of nearly 

4 , 700 exotic dancers at adu lt enterta i nment cl ubs based on the i r  a l leged ly havi ng 

been m isclass ified as i ndependent contractors rather than employees . kl at 1 039 .  

Desp ite bel iev ing class members wou ld be d ifficu lt to  reach , and that former 

employees i n  particu lar wou ld be "d ifficu lt to reach by mai l , "  the notice p lan re l ied 

Committee note to the 20 1 8  amendments to Fed . R. C iv .  P. 23(c) (2) states , "The 
court shou ld exercise its d iscret ion to select appropriate means of g iv ing notice . "  

Other courts view the issue as  whether the notice satisfies d ue process , 
deemed a q uestion of law reviewed de nova . I n  re On l i ne DVD-Renta l Antitrust 
L itig . ,  779 F . 3d 934 , 946 (9th C i r . 20 1 5) (de nova) ; F ide l  v .  Farley, 534 F . 3d 508 , 
5 1 3 (6th C i r. 2008) (de nova) ; DeJ u l i us v .  New England Health Care Emp. Pension 
Fund , 429 F . 3d 935 , 942 ( 1 0th C i r. 2005) (de nova) ; Fau ley v .  Metro .  Life I ns .  Co. , 
20 1 6  I L  App (2d) 1 50236 , ,i 36 ,  52 N . E . 3d 427 ,  402 I l l .  Dec. 506 (de nova) . 

The Cal iforn ia  Cou rt of Appeal uses a m ixed standard ,  stat ing , "The tria l  
court ' has v i rtua l ly complete d iscret ion as to the manner of g iv ing notice to class 
members , ' " a determ inat ion reviewed for abuse of d iscretion , but " ' [t]o the extent 
the tr ial cou rt's ru l i ng  is based on asserted ly improper criter ia or  incorrect lega l  
assumpt ions ,  we review those q uestions de nova . '  " Cel lphone Fee Term inat ion 
Cases , 1 86 Cal . App .  4th 1 380 ,  1 390 ,  1 1 3 Cal . Rptr. 3d 5 1 0 (20 1 0) ( i nternal 
q uotat ion marks omitted)  (q uot ing 7-Eleven Owners for Fa i r  Franch is ing v .  
South land Corp. , 85 Cal . App .  4th 1 1 35 ,  1 1 64 ,  1 02 Cal . Rptr. 2d 777 (2000) ; Cho 
v .  Seagate Tech . Hold i ngs, I nc . , 1 77 Cal . App .  4th 734 ,  745 , 99 Cal . Rptr. 3d 436 
(2009)) . 
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on U .S .  mai l  to the class members' last known add resses . .!.Q.. at 1 042 , 1 046 . The 

notice plan i nc luded , add it iona l ly ,  perform i ng add ress traces and re-send ing when 

1 , 546 notices were retu rned as unde l iverab le ,  estab l ish ing a sett lement webs ite , 

and d isp layi ng posters i n  the d ress ing rooms at the n ig htcl ubs .  .!.Q.. at 1 042 . The 

notice plan i ncl uded no rem inder notices , no fo l low up ,  and no electron ic  notice , 

and after the add ress traces 560 notices remained unde l iverable . .!,Q.. 

The N i nth C i rcu it reversed the d istrict cou rt's approval of the notice p lan . 

.!.Q.. at 1 046,  1 048 .  The court was troub led by the parties' use of U . S .  ma i l  without 

any add it ional means of notice desp ite bel iev ing beforehand that the class , 

especia l ly former employees , wou ld be d ifficu lt to reach that way, and knowing 

afterwards that 1 2  percent of the c lass received no notice .  .!.Q.. at 1 046 . This was 

exacerbated by the notice p lan 's fa i l u re to employ any e lectron ic  means of notice ,  

or  offer any rem inder notice . .!.Q.. The supp lementa l not ice consisti ng of  posters 

d isp layed at the n ight cl ubs wou ld alert on ly cu rrent employees , and i n  no way 

answered the d ifficu lty understood to exist in reach ing former employees . .!,Q.. at 

1 046-47 . F ina l ly ,  there were "numerous other reasonable options that cou ld have 

been pu rsued to improve the notice process , "  identified as social med ia ,  targeted 

on l i ne  advertis ing , and on l i ne message boards such as at a website ded icated to 

the exotic dancer commun ity . .!.Q.. at 1 047 .  Between the known l im itat ions of the 

p lan that was imp lemented together with the neg lect of ava i lab le options to 

amel iorate those l im itations ,  the court held "someth ing more was requ i red" to meet 

the standard of the " 'best notice practicab le . '  " .!.Q.. at 1 048 .  
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Wh i le the parties here also ant ic ipated d ifficu lty i n  reach ing the class , they 

d id not re ly on on ly one means of reach ing the class , let a lone as i n  Roes, 1 -2 a 

particu lar means they bel ieved i n  advance wou ld be i neffective . The parties here 

d id "someth ing more" than the parties d id i n  Roes. 1 -2 ,  by us ing fi rst class mai l  

when add resses were known and us ing e-ma i l  when e-ma i l  add resses were 

known , 7 estab l ish i ng a website and to l l -free te lephone number, and us ing on l i ne  

advertis ing on Facebook and l nstag ram i n  Eng l ish and Span ish . Over eig ht m i l l ion 

impress ions were del ivered v ia the Facebook and l nstag ram advertis ing 

campaigns .  The record does not i nd icate a desig n i n  the socia l  med ia advertis ing 

to target g roups l i kely to overlap with the class , and does not i nd icate the existence 

of a webs ite known to be used by a commun ity overlapp ing with the class , but with 

those exceptions the notice employed here d id use the "numerous other 

reasonable options" i nsofar  as those are identified i n  Roes. 1 -2 .  

Add itiona l ly ,  as  Sea-Mar arg ued , the superior cou rt was entit led to consider 

the nonrevers ionary natu re of the sett lement when eva l uati ng a notice p lan for a 

7 Barnes argues that Ha l l  and Summers improperly deviated from the notice 
p lan approved by the court when Kro l l  e-mai led notices to 1 80 , 5 1 3 e-mai l  
add resses on fi le for the class members .  Of the 1 80 , 5 1 3 e-ma i l  add resses 
contacted , 34 ,205 "were rejected/bounced back , "  and Kro l l  was able to fo l low up 
with fi rst class mai l  not ice to  33 , 070 of  those recip ients .  Th is  case d iffers from 
Roes. 1 -2 i n  that the sett l ing parties here used e-ma i l  add resses if they had them ,  
otherwise posta l add resses , and then posta l add resses i f  ava i lab le for defective e
mai l  add resses . Better practice wou ld have been to retu rn to court to obta in  
approva l of  the proced ure actua l ly employed , but Barnes fa i ls  to  show prej ud ice 
from any deviation from the orig ina l  p lan . I n  effect ,  Barnes argues that substitut ing 
e-mai l  for fi rst class ma i l  notice for approximately 1 3  percent of the class was 
improper. When coup led with Barnes's argument that fi rst class mai l  was 
inadeq uate , th is imp l ied ly amounts to an argument that on ly send ing both e-mai l  
and fi rst class mai l  when such add resses were known cou ld have potentia l ly 
satisfied CR 23 .  Barnes cites no authority support ing th is contention . 

1 7  



No .  849 1 0-7- 1/1 8 

class known to be d ifficult to reach . Funds unclaimed by class members do not 

revert to Sea Mar ,  but must be paid over to an appropriate cy pres recip ient .  See 

CR 23(f) (2) (d i recti ng res idua l  funds to "prog rams that promote access to the civ i l  

j ust ice system for low i ncome res idents of  Wash i ngton" and for pu rposes that 

re late to "the objectives of the underlyi ng l it igat ion or otherwise promote the 

substantive or proced u ral  i nterest of members of the certified class . ") .  This also 

d isti ngu ishes Roes, 1 -2 ,  i n  which s ign ificant amounts of the proposed class 

sett lement wou ld  never be funded or wou ld revert to the defendants if not c la imed 

by the class members .  944 F . 3d at 1 040-4 1 . When the "d istribut ion of uncla imed 

funds" is desig ned to " i nd i rectly benefit the enti re class , "  the court may consider 

th is as a factor m it igati ng the i nfeas ib i l ity of provid ing i nd iv idua l  notice to persons 

who are d ifficult to reach , wh i le sti l l  g iv ing them the benefits of the class form . See 

S ix (6) Mexican Workers v .  Ariz .  C itrus Growers , 904 F . 2d 1 30 1 , 1 305 (9th C i r. 

1 990) (" F l u id recovery or 'cy pres' d istribut ion avo ids these d ifficu lt ies by perm itti ng 

agg regate ca lcu lat ion of damages , the use of summary c la im proced ures , and 

d istribut ion of uncla imed funds to i nd i rectly benefit the enti re class . ") .  Factoring 

the cy pres provis ion i nto the eva luat ion of  the notice p lan is appropr iate to the 

purpose of cy pres d istri butions ,  which are justified when a recovery cannot 

"feas ib ly" be d istributed to the " i ntended benefic iaries . "  Pearson v .  N BTY, I nc . , 

772 F . 3d 778 , 784 (7th C i r. 20 1 4) .  

Barnes arg ues the low response rate from the class shows that the notice 

p lan was inadeq uate . The law genera l ly does not view a low response rate from 

the class as necessari ly an i nd icator of inadequate notice , as opposed on ly to a 
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factor that may be considered . Po l lard v .  Rem ington Arms Co . ,  LLC , 896 F . 3d 

900 ,  906 (8th C i r . 20 1 8) (" I n  the end , the low c la im subm iss ion rate , wh i le not idea l ,  

is not necessari ly i nd icative of  a deficient notice p lan . ") ;  I n  re Prudent ia l  I ns .  Co .  

Am . Sales Practice Litig . Agent Act ions , 1 48 F . 3d 283 ,  3 1 8 n .63 (3d C i r . 1 998) . 

Characteriz ing a c la ims rate as h igh  or low depends on the context of the re l ief a 

proposed sett lement affords .  McAdams v .  Rob i nson , 26 F .4th 1 49 ,  1 54 n .4  (4th 

C i r . 2022) . 

One court has cited evidence that " response rates i n  class act ions genera l ly 

range from 1 to 1 2  percent ,  with a med ian response rate of 5 to 8 percent . "  Gascho 

v .  G lob .  F itness Ho ld i ngs, LLC , 822 F . 3d 269,  290 (6th C i r . 20 1 6) ;  accord Jones 

v .  Monsanto Co. , 38 F .4th 693 ,  698 (8th C i r . 2022) , cert .  den ied , 1 43 S .  Ct. 2458 

(2023) (" 'a claim rate as low as 3 percent is hard ly unusual  in consumer class 

actions and does not suggest unfa i rness . ' ") (q uot ing Kei l  v .  Lopez , 862 F . 3d 685 , 

697 (8th C i r . 20 1 7)) ; Su l l ivan v .  DB  l nvs . ,  I nc . , 667 F . 3d 273 ,  329 n .60 (3d C i r . 

20 1 1 )  (" ' [C]onsumer cla im fi l i ng  rates rarely exceed seven percent, even with the 

most extens ive notice campaig ns . ' ") (q uot ing App'x 1 550)) . In Roes, 1 -2 ,  the court 

viewed a response rate of 1 8 . 5  percent as low, but that case was not a consumer 

class act ion or specifica l ly a data breach cla im ,  but an employee class ificat ion case 

in which class members "stood to rece ive hundreds of do l lars if they made a claim . "  

944 F . 3d at 1 046 n . 7 .  I n  Pearson ,  the court was crit ica l  of a class sett lement i n  

which the c la ims rate was 0 . 25 percent overa l l  and , fo r those who received 

postcards ,  0 . 64 percent ,  but the court's critic ism came in the context of other 

s ign ificant concerns incl ud i ng excess ive attorney fees , a revers ionary fund , and an 
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ag reement that attorney fees the court d id not perm it to be pa id to class counsel 

also wou ld  revert to the defendants , lead ing the court to conclude the c la ims 

process had been structu red to d iscourage cla ims .  772 F . 3d at 780 ,  782-83 .  

I n  contrast, Po l lard was a class act ion on behalf of  the then "cu rrent" owners 

of "approximately 7 . 5  m i l l ion" fi rearms prod uced s ince 1 948 .  896 F . 3d at 903 .  

I n it ia l ly ,  not ice consisted of c i rcu lat ion for 24 months between February 201 5 and 

February 20 1 7  of postcard notices , magaz ine notices , posters , webs ite posti ngs ,  

i nternet banners ,  and Facebook advertis ing . ill at 904 . Concerned about the 

claim subm ission rate , the tr ial cou rt ordered fu rther notice consisti ng of a targeted 

social med ia campaign ,  national  rad io campaig n ,  e-ma i l  notificat ion , and add it iona l  

postcards and posters . ill at 905 .  U lt imately, 22 , 000 c la ims were rece ived 

representi ng approximately 0 .29  percent of the 7 . 5  m i l l ion fi rearms at issue. ill 

The court p laced the response rate i n  the context of the class sett lement afford ing 

class members benefits worth approximate ly $70 . 00 ,  $ 1 2 . 00 ,  or $ 1 0 . 00 .  ill at 904 ,  

906 . G iven the exhaustive efforts at notice , notwithstand ing the low response rate 

"the notice p lan was adeq uate and satisfied the methods and mechan isms for 

d issemi nati ng notice set forth in "  Ru le 23 .  ill at 906-07 . These decis ions show 

that a response rate is re levant on ly secondari ly to the examinat ion of the notice 

that was provided i n  the context of the poss ib le forms of notice reasonably 

ava i lab le .  

The super ior cou rt focused on the adeq uacy of the notice p lan , commenti ng 

at the fi na l  fa i rness heari ng that "the th ing that stands out to [the cou rt] the most 

as being potentia l ly defic ient is the notice . "  I n  executi ng a notice p lan us ing known 
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e-mai l  and posta l add resses , the parties appropr iate ly started with the U .S .  

Supreme Cou rt's base l i ne ru le requ i ring i nd ivid ua l  not ice to class members who 

can be identified th rough reasonable effort . E isen ,  4 1 7 U . S .  at 1 73 .  Expand i ng 

the notice p lan , as wel l  as eva luati ng the response rate , must take into account the 

fact the class is adm itted ly one that is d ifficu lt to reach , and the extent to which 

addit ional means of notice are ava i lab le .  Here ,  the notice approved by the super ior 

court re l ied add it iona l ly on the Facebook and l nstag ram posts , the sett lement 

webs ite , and the to l l -free te lephone number. Beyond these , Barnes poi nts to the 

poss ib i l ity of posti ng notice in " ' homeless shelters , l i b raries , and transportat ion 

centers , ' " on a "  'city's' " webs ite , and d i rect d istribut ion in person to the unhoused 

popu lation . However, a l l  of these forms of notice-those that were used and the 

ones Barnes u rges-are subject to the l im itat ions i nherent in notice other than 

d i rect notice to the class member, as it is understood that "not ice by pub l icat ion or 

via the I nternet tends to be ineffectual when the c lass consists of consumers . "  

Pearson ,  772 F . 3d at 784 . 

The notice p lan heeded the concerns of Roes, 1 -2 to do "more" than re ly on 

mai l  a lone ,  by us ing known e-mai l  add resses , on l i ne advertis ing , and a to l l-free 

phone number to ca l l .  The above decis ions and our  standard of review i nstruct 

that, provided a notice p lan affords i nd ivid ua l  not ice to members who can be 

identified through reasonable effort , it is with i n  the superior cou rt's d iscret ion to 

assess the extent to which add it iona l  ava i lab le means of notice must be employed 

to provide the best notice practicable under the c i rcumstances . Th is i nc ludes,  and 

may req u i re ,  means of cumu lative i nd ivid ua l  notice such as rem inder notices and 
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use of e-mai l  i n  add it ion to fi rst class mai l ,  and means of non- i nd ivid ua l  not ice such 

as advertis ing , general  posti ngs ,  or  other commun ity outreach . Together with the 

sett lement anticipati ng and m it igati ng the d ifficu lty of notice by provid ing for cy pres 

re l ief, the super ior cou rt had a tenable bas is to rule that the level of notice g iven i n  

th is case was sufficient without add it iona l ly req u i ring fu rther steps . The superior 

court therefore d id not abuse its d iscretion .  

C 

Barnes arg ues the sett lement is not fa i r , reasonable ,  or adeq uate because 

the sett lement amount is i nadeq uate , a ci rcumstance Barnes ties to her argument 

that the sett lement is the product of co l l us ion between the settl i ng parties . We 

d isag ree. 

" I n  c lass act ion cases , the cou rts have 'an i ndependent ob l igat ion to protect 

the i nterests of the class . ' "  Deien ,  26 Wn . App .  2d at 65 (quot ing I n  re Nat' I 

Footba l l  League P layers Concussion I n jury Lit ig . , 82 1 F . 3d 4 1 0 ,  430 (3d C i r . 

20 1 6)) . "Although CR 23 is s i lent i n  gu id i ng tria l  cou rts i n  the i r  review of class 

sett lements ,  it is un iversa l ly stated that a proposed class sett lement may be 

approved by the tria l  cou rt if it is determ ined to be 'fa i r , adeq uate , and 

reasonable . ' " P ickett , 1 45 Wn .2d at 1 88 (q uoti ng Torris i  v .  Tucson E lec. Power 

Co. , 8 F . 3d 1 370 ,  1 375 (9th C i r . 1 993)) . 

The super ior cou rt's determ inat ion i nvolves a balancing of severa l factors , 

i ncl ud i ng 

the l i ke l i hood of success by p la i ntiffs ;  the amount of d iscovery or 
evidence; the sett lement terms and cond it ions ;  recommendat ion and 
experience of counse l ;  futu re expense and l i kely du ration of l it igation ; 
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recommendation of neutral parties , if any; number of objectors and 
natu re of object ions ;  and the presence of good fa ith and the absence 
of col l us ion . 

P ickett , 1 45 Wn .2d at 1 88-89 .  Th is l ist of factors is not exhaustive and every factor 

wi l l  not necessari ly be re levant i n  every case. kl However, the court's " ' ro le i n  

eva luat ing a proposed sett lement must be  ta i lored to  fu lfi l l  [these] objectives . ' " 

Deien , 26 Wn . App .  2d at 67 (alterat ion i n  orig ina l )  (quot ing Officers for J ustice v .  

Civ i l  Serv .  Comm'n  of C ity & County of San Francisco , 688 F . 2d 6 1 5 ,  625 (9th C i r . 

1 982)) . Courts app ly "he ightened scruti ny" when "assess ing class sett lements 

negotiated pr ior to class certification . "  Roes, 1 -2 ,  944 F . 3d at 1 048 ;  accord 

Su l l ivan , 667 F . 3d at 3 1 9 ;  Mars Steel Corp .  v .  Cont' I I l l .  Nat .  Bank & Tr. Co.  of 

Ch icago ,  834 F . 2d 677 , 68 1 (7th C i r . 1 987) ; Weinberger v .  Kend rick, 698  F . 2d 6 1 , 

73 (2d C i r . 1 982) . 

I n  reviewing a superior cou rt's determ inat ion of whether a class sett lement 

was fa i r ,  adeq uate , and reasonable ,  we apply an abuse of d iscret ion standard . 

P ickett , 1 45 Wn .2d at 1 9 1 -92 . "Due to the consensua l  natu re of sett lements ,  the 

tria l  cou rt's i nqu i ry is 'de l icate' and ' large ly un i ntrusive . '  " Deien , 26 Wn . App .  2d 

at 67 (q uoti ng P ickett , 1 45 Wn .2d at 1 89 ,  35 P . 3d 351 ) .  Our task is even more 

l im ited than that of the superior court .  kl I n  reviewing an order g ranti ng approva l 

of a class sett lement, we accord g reat weight to the super ior cou rt's views . kl 

Barnes arg ues that Ha l l  and Summers's counsel engaged i n  a co l l us ive 

effort with Sea Mar to thwart Barnes's effort to conso l idate the actions ,  u lt imate ly 

arriv ing at a sett lement that was not in the class's i nterests . Barnes poi nts to the 

removal as preventi ng the super ior cou rt from reach ing her fi rst motion to 
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conso l idate . The timel ine rebuts Barnes's theory of co l l us ion . Sea Mar rece ived 

Ha l l ' s  fi rst d iscovery req uests in January 2022 . Sea Mar notified HHS  of the 

l it igat ion and soug ht certificat ion of immun ity under the PHSA and FSHCAA. 

Barnes , 2022 WL 1 54 1 927 at * 1 . Then ,  a U n ited States attorney fi led a notice 

advis ing the superior cou rt that the U n ited States was consideri ng whether it wou ld 

i ntervene i n  the action .  & These act ions occurred six and th ree days , 

respective ly, before Barnes fi led her motion to conso l idate . Sea Mar was a l ready 

prepari ng to remove the six lawsu its to federa l  cou rt before be ing served with the 

motion to conso l idate . And even if Sea Mar had fi led its notice of removal in bad 

fa ith , which the federal  cou rt never found ,  Sea Mar d id not stipu late to remand 

Hal l 's and Summers's act ions unti l after the mag istrate j udge's report and 

recommendation , id . ,  and Barnes's act ion was remanded to state court a l lowing 

her to fu l ly present her arg uments i n  support of coord inat ion i n  her second motion 

to conso l idate fi led on May 20 ,  2022 . 

Barnes fu rther poi nts to Ha l l  and Summers oppos ing conso l idat ion and 

settl ing un i latera l ly ,  argu ing the absence of appoi nted lead counsel underm ined 

the class's negotiati ng position . Lead counsel may be appointed by the tr ial cou rt 

to engage i n  sett lement negotiations ,  and that respons ib i l ity may cal l  for 

appropriate commun ication with other counsel representi ng class members .  

Boesky, 948 F . 2d at 1 365 .  In cases in which lead counsel has been appointed , a 

court may consider lead counsel 's commun ications with other counsel as a factor 

beari ng on whether to approve a sett lement. & At the same t ime,  when reviewing 

requests for approva l of attorney fees , courts may conclude that counsel for other 

24 



No .  849 1 0-7- 1/25 

p la i ntiffs and class members may not merit compensation from a class sett lement 

if the i r  efforts d id not " 'create , d iscover, i ncrease , or preserve the class's u lt imate 

recovery . ' " I n  re Volkswagen "Clean D iese l "  Mktg . ,  Sales Pracs . & Prods .  L iab . 

L itig . ,  9 1 4  F . 3d 623 , 644-45 (9th C i r . 20 1 9) ( i nternal q uotat ion marks om itted) 

(q uoti ng In re Cendant Corp.  Sec. Lit ig . ,  404 F . 3d 1 73 ,  1 97 (3d C i r . 2005)) . I t  

fo l lows that counsel pu rsu ing a putative class act ion may negotiate a proposed 

sett lement with the defendant without i nvolv ing counsel pu rsu i ng other act ions 

agai nst the defendant ,  subject to review under P ickett . 

The court appropr iate ly considers "the presence of good fa ith and the 

absence of co l l us ion" in eva luat ing a class sett lement. P ickett , 1 45 Wn .2d at 1 88-

89 .  Barnes poi nts to the danger of  "a ' reverse auct ion '-where 'the defendant i n  

a series of class act ions p icks the most i neffectual class lawyers to  negotiate a 

sett lement with i n  the hope that the d istr ict cou rt wi l l  approve a weak sett lement 

that wi l l  p recl ude other claims aga inst the defendant . ' " Swi nton v .  SquareTrade, 

I nc . , 960 F . 3d 1 00 1 , 1 005 (8th C i r . 2020) (quot ing Reynolds v .  Benefic ia l  Nat' I 

Bank ,  288 F . 3d 277,  282 (7th C i r. 2002)) . A " reverse auct ion" may be s igna led by 

the presence of susp ic iously generous attorney fees , mendacity ,  or underhanded 

activity .  See id . at 1 005-06 . It may also be s ig na led by such behaviors as " 'a 

Mach iave l l ian p lan to undercut the movants' negotiati ng posit ion , ' " such as i n  one 

case , " leaving the law fi rm that fi rst fi led the case and commencing a second , 

competi ng action . "  19.. at 1 006 (q uoti ng Tech . Tra i n i ng Assocs . v .  Buccaneers Ltd . 

P 'sh ip ,  874 F . 3d 692 , 695 , 697 ( 1 1 th C i r . 20 1 7)) . 
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The facts of Swinton are if anyth ing more concern ing than those presented 

here ,  yet sti l l  the court d id not fi nd a co l lus ive reverse auction . I n  Swinton , a later

fi l i ng  class act ion p la i ntiff reached a sett lement with the defendant .  kl The later

fi l i ng  p la i ntiff copied another p la i ntiff's fi rst-fi led compla int ,  and the fi rst fi l i ng  p la i ntiff 

soug ht to i ntervene in the settl i ng p la i ntiff's action . kl The proposed i ntervenor 

defeated an arb itrat ion defense i n  h is  fi rst-fi led action .  kl at 1 003 .  The later-fi l i ng  

p la i ntiff never l it igated the defendant's arb itrat ion defense , and d id not complete 

d iscovery ,  but instead negotiated a class sett lement. kl at 1 006 . 

There is a rough s im i larity between the settl i ng p la intiff i n  Swi nton evidently 

not do ing the work to defeat the arb itrat ion defense and Ha l l  and Summers here 

a l leged ly not agg ress ively fig ht ing the removal to federa l  cou rt and asserted 

immun ity defense . But the superior cou rt neverthe less found the sett lement on 

balance to be fa i r , adeq uate , and reasonab le .  At the fi na l  fa i rness hearing , the 

settl ing parties den ied that they settled d ue to a comprom ise for the a l leged 

immun ity defense, and the super ior cou rt was entit led to conclude that was 

accurate . Wh i le there was risk of a reverse auct ion to the extent there is in any 

case in which mu lt ip le proposed class act ions are presented , Barnes's lead 

argument that Sea Mar's removal to federa l  cou rt was designed to frustrate 

conso l idat ion is not borne out by the record . It fu rther ignores that after remand 

Barnes had a fu l l  heari ng on her motion to conso l idate . Barnes does not point to 

any other c i rcumstances such as susp ic iously generous attorney fees , mendacity ,  

u nderhanded activity ,  "Mach iave l l ian" p lans , or any other mach inat ions suggesti ng 
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anything other than evaluation of Hall and Summers's proposed settlement on its 

merits in relation to the class's claims. 

Barnes seeks to show the settlement was a " 'weak' " settlement, and 

leverages her argument that it was borne of Hall and Summers's counsel's rush to 

settle before potentially losing control in the consolidated proceeding that Barnes 

advocated. Barnes argues, "The only explanation for the inadequate Settlement 

amount is that Settling Counsel discounted for the risk of not being appointed 

interim lead counsel and for Sea Mar's immunity defense, which was easily 

defeated by Barnes and the other Non-settling Plaintiffs prior to preliminary 

approval . "  But Barnes fails to support her argument that the settlement was "weak" 

without resort to speculation .  

The parties agree the settlement here provides a fund up to approximately 

$3.66 per class member. Barnes argues the relevant point of comparison is 

whether Social Security numbers were compromised and points to cases she says 

resulted in settlements of $1 7.82 per class member and $53.28 per class member 

in such cases, compared to settlements of $2.88 and $1 .02 per class member for 

breaches affecting only payment card information and website login credentials. 

Meanwhile, in addition to the fact that less than a fifth of the class here had Social 

Security numbers compromised, Hall and Summers point to settlements, they say 

involving compromise of Social Security numbers, amounting to $0.90, $0.76, 

$1 .31 , and $0.85 per class member. However, the parties do not provide an 

adequate record supporting these data, and they do not attempt to explain why 

these cases and aggregate settlement figures are similar or dissimilar for 
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sett lement pu rposes to the c la ims advanced by the class . This led the super ior 

court to comment ,  " [ l ]t was somewhat d isappointi ng to see that what shou ld be a 

pretty cut and d ry factual matter about what other cases settled for seems to be i n  

d ispute and  there seems to be  some c la im that there has been less than 

transparency on th is issue . "  

A proposed sett lement is not j udged aga inst a hypothetical or specu lative 

measure of what m ight have been ach ieved . Officers for J ustice , 688 F . 2d at 625 .  

A poss ib i l ity that the sett lement cou ld have been better does not mean i t  was not 

fa i r , reasonable ,  or  adeq uate . Han lon v .  Chrysler Corp . , 1 50 F . 3d 1 0 1 1 ,  1 027 (9th 

C i r . 1 998) , overru l i ng recogn ized on separate grounds by Casti l lo v .  Bank of Am . ,  

NA, 980 F . 3d 723 ,  729 (9th C i r . 2020) . The natu re and c la ims of a particu lar class 

harmed by a data breach may d iffer from those of another class . For i nstance ,  the 

class act ion may be as broad as one "affecti ng the personal i nformat ion of a lmost 

1 50 m i l l ion Americans . "  I n  re Equ ifax I nc .  Customer Data Sec. Breach Lit ig . , 999 

F . 3d 1 247 , 1 257 ( 1 1 th C i r . 202 1 ) ,  cert .  den ied , 1 42 S .  Ct. 43 1 (202 1 ) ,  and cert .  

den ied , 1 42 S .  Ct. 765 (2022) . Or ,  a class may be narrowly comprised of banks 

that issued cred it cards comprom ised i n  a data breach . I n  re Home Depot I nc . , 

931  F . 3d 1 065 ,  1 072 ( 1 1 th C i r . 20 1 9) . I n  the absence of a basis for compari ng the 

sett lement at issue to the sett lement in any other case , supported if necessary by 

a documentary record , it is specu lative to say the amount of the sett lement is 

inadeq uate i n  comparison to other cases . 

F ina l ly ,  Barnes arg ues the scope of the re lease is not clearly l im ited to 

c la ims based on the data breach or a l leged i n  the l it igation , but improperly re leases 
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other cla ims ,  such as c la ims aris ing out of class members' employment or  med ica l  

care .  A class sett lement ag reement may precl ude a party from bring ing  a re lated 

c la im in the futu re " 'even thoug h the c la im was not presented and m ight not have 

been presentable in the class action , ' " but on ly where the re leased c la im is 

" ' based on the identical factual p red icate as that underlyi ng the c la ims i n  the 

settled class action . ' " Hesse v .  Spri nt Corp . , 598 F . 3d 58 1 , 590 (9th C i r . 201 0) 

(q uoti ng Wi l l iams v .  Boe ing Co. , 5 1 7 F . 3d 1 1 20 ,  1 1 33 (9th C i r . 2008) ; C lass 

P la i ntiffs v .  C ity of Seatt le ,  955 F .2d 1 268 ,  1 287 (9th C i r . 1 992)) . The sett lement 

ag reement provides "a genera l  re lease of Sea Mar for al l  c laims and causes of 

act ion p leaded or that cou ld have been p leaded that are re lated i n  any way to the 

activit ies stemming from the Sea Mar Data I nc ident described in the operative 

Compla int . " The scope of the re lease is cab i ned by the data secu rity i ncident as 

descri bed in the Summers compla int .  The re lease is not improperly overbroad . 

Affi rmed . 

WE CONCUR :  
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